
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 
JOSEPH MONTELON,    ) 
      ) 
  Plaintiff,   ) Case Number: 1:10-CV-1918 
      ) 
 -vs-     ) Honorable Solomon Oliver 
      ) Judge Presiding 
THE CITY OF LORAIN, et al., ) 
      ) 
  Defendants.   ) 
________________________________________________________________ 
 

PLAINTIFF’S RESPONSE OPPOSING DEFENDANTS’ MOTION FOR  
SUMMARY JUDGMENT 

________________________________________________________________ 
 

INTRODUCTION 

 On August 28, 2008, police officers from the City of Lorain executed a search 

warrant at the Wickliffe residence of Joseph Montelon.  The stated purpose for the 

search was to locate and seize evidence linking Montelon to the offenses of menacing 

by stalking and aggravated menacing. Both crimes are misdemeanors. The alleged 

victim of these offenses was Lorain Chief of Police Cel Rivera. Rivera prompted and 

oversaw the investigation that culminated in the search, after receiving a number of 

anonymous letters criticizing Rivera, his department, and several other Lorain officials. 

The letters accused Rivera of official and unofficial misconduct throughout his career 

with the City of Lorain Police Department. The letters also maligned the Chief’s 

daughters and were widely disseminated to local officials and the news media.  

 Claiming the letters’ allegations were false, Rivera instituted a confidential 

investigation to identify and stop the letter writer. Although this case’s underlying facts 
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are unique, the scenario it presents is a common and recurring one - that of a powerful 

public official improperly exercising that power to silence, criminalize and vilify his 

critics.  

 On August 27, 2010, nearly two years after the Lorain police searched his home 

and seized his property, Joseph Montelon filed this law suit under Title 42 U.S.C. § 

1983, alleging that the defendants violated his rights under the Constitution’s First and 

Fourth Amendments.  

 On November 30, 2011, Defendants filed a motion for summary judgment.  In 

that pleading they contend they are entitled to judgment on all claims as a matter of law.  

More secifically, the Defendants maintain that police had probable cause to search Mr. 

Montelon’s house; and in any event the individual Defendants enjoy qualified immunity 

for their actions which entitles them to judgment in their favor as a matter of law.  1 

 As we demonstrate below, this case represents a disturbing abuse of police 

power.  The Defendants’ conduct – actions taken under the guise and scope of their 

authority as law enforcement officials, was reprehensible. It was intended to silence and 

intimidate not just one critic, but all criticism.  Because the record makes it clear that 

genuine issues of fact persist and thereby foreclose judgment as a matter of law, the 

Defendants’ motion should be denied, and the case submitted to a jury.    

 FACTUAL HISTORY 

 Over a four year period in the mid-2000’s, more than a dozen letters criticizing 

the City of Lorain’s police department and specifically alleging misconduct by the 

department’s chief, Cel Rivera, were sent to local media outlets and public officials. The 

                                            
1 The Court would note that Magistrate Judge Vecchiarelli, on May 12, 2011, ordered that fact discovery 
be limited to the issue of qualified immunity. (Doc. 29, 30). 
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letters likened the Chief to Caligula and Porky-Pig.  They were sarcastic and 

unabashedly insulting.  No one associated with this case, however, could identify any 

specific threats in the letters themselves.  (Doc. 56, p. 68; Doc. 58, pp. 66-68, 76)   

 Rather, as Rivera conceded, it was the mass dissemination of the letters, as 

opposed to their contents, that bothered him. (Doc. 57, p. 31)  The letters reflected a 

detailed knowledge of the police department’s internal operations.  Rivera wanted to 

interview the letter writer to ascertain whether and the extent to which his department’s 

computers had been compromised.  (Doc. 57, pp. 22-25)  After the fifth or sixth letter, 

Rivera contacted the U.S. Postal Service, the U.S. Attorney, the Secret Service, and 

eventually the FBI seeking advice about dealing with the situation.  (Doc. 57, pp. 28-33) 

 Ultimately the FBI concluded that there was no violation of federal law. (Doc. 57, 

pp. 35-36)  Rivera, however, remained concerned that the letter writer was committing a 

crime.  In 2007, he went to the County Prosecutor, Dennis Will, who was also named in 

one of the anonymous letters, to find out what crime the letter writer was committing. 

(Doc. 57, p. 25). According to Rivera, Dennis Will or someone on his staff suggested 

that the letter writer was committing the offense of menacing by stalking.  (Doc. 57, p. 

54)   

 Rivera wanted an investigation, and he maintains that during a meeting occurring 

sometime in May of 2008, the Lorain Police Department and County Prosecutor’s Office 

jointly decided to pursue the matter. (Doc. 57, p. 44)  Although Rivera was present 

when the decision was made to investigate, he claims the he was not part of the 

investigation team. (Doc. 57, p. 45)  At that time it was also decided that the 

investigation would be conducted in secret.  (Doc. 56, p. 57; Doc. 57, p. 72)  About a 
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week after this meeting, Rivera met with Mr. Will and Detective Nimon, from Rivera’s 

department, at a Bob Evans restaurant. (Doc. 57, p. 56) During that meeting Nimon was 

advised that he would run the investigation along with an investigator from the 

prosecutor’s office.  (Doc. 57, pp. 56-58) 

 Some time in June, not long after the Bob Evans meeting, Rivera attended 

another meeting during which two additional Lorain Police Department officers, 

Detective A.J. Mathewson and Sergeant Watkins, joined the investigation.  (Doc. 57, p. 

70)  Rivera gave the officers a couple of the anonymous letters he had received.  At 

about the same time, in May or June of 2008, Captain Richard Resendez, of the Lorain 

county Sheriff’s Office learned from Plain Dealer reporter Mark Puente, who was 

evidently conducting his own investigation into the letters and underlying accusations, 

that the letter writer was Joseph Montelon.  (Doc. 55, pp. 30-31)  

 Resendez told Rivera what he had learned about the letter writer’s potential 

identity, as well as the information’s source.  (Doc. 55, pp. 32) Rivera passed this 

information on to Prosecutor Dennis Will.  (Doc. 56, p. 29-29) Rivera told Will that he felt 

Montelon was targeting him, retaliating for a past perceived injustice and that the letters 

had become increasingly bizarre and more specifically focused on him and his family. 

(Doc. 56, pp. 35-36) Rivera believed that the letter writer was committing a crime.  

Relying solely on Rivera’s representations concerning the letter’s contents, Will said he 

would research the issue.  (Doc. 56, pp. 40, 45, 52) Some time later, during a meeting 

with Detective Mathewson, Will suggested that the conduct could constitute menacing 

by stalking and aggravated menacing.  (Doc. 56, Tr. 61; Doc. 58, pp. 33, 56)   
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 Although Rivera claimed to have only minimal involvement in this investigation 

beyond prompting it, Will recalled that Rivera actually oversaw it, while Nimon ran it. (Tr. 

50) Moreover, while Rivera characterized this as a joint city/county investigation, Will 

saw it as a Lorain Police Department enterprise.  The investigator assigned from his 

office merely acted as a contact person or liaison.  (Tr. 52)   

 Armed with the potential identity of the letter writer, the Lorain detectives went to 

Mr. Montelon’s home, some 50 miles away, and seized his trash.  The officers were 

able to obtain Montelon’s trash on three occasions between July 3rd and August 28, 

2008.  On at least one occasion, after they took the trash, the officers brought it to a 

private law office in Westlake. (Doc. 56, pp. 54-57; Doc. 55, p. 46)  The officers wanted 

to go through the trash at a “secure location” so that the investigation could remain 

covert.  (Doc. 56, pp. 54-55; Doc. 58, p. 31)  The material that they recovered from the 

trash pull further linked Joseph Montelon to the letter writing campaign. (Doc. 54, p. 72)  

 On August 28, 2008, Detective Mathewson and Sergeant Watkins, who became 

involved because Detective Nimon was on vacation, returned to Montelon’s house for 

another trash pull. (Doc. 54, p. 97; Doc. 58, p.46)  As the officers moved Mr. Montelon’s 

garbage from his tree lawn to their unmarked vehicle, they noticed that someone inside 

Montelon’s house was observing them. (Doc. 58, p. 23)  Believing the investigation was 

compromised and fearing that its subject would destroy evidence, the officers returned 

to Lorain hoping to obtain a search warrant for Montelon’s house. (Doc. 58, pp. 50-54)   

 After reporting the operational breach to Chief Rivera and Sergeant Watkins, 

Detective Mathewson went to the Lorain County Prosecutor’s office and prepared a 

search warrant application. (Doc. 54, pp.93; Doc. 58, p. 48-49)  Mathewson dictated his 
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supporting affidavit while an assistant county prosecutor typed up the information he 

provided.  (Doc. 58, pp. 53-57)  In that affidavit, Mathewson alleged that Mr. Montelon 

has committed the offenses of aggravated menacing, under O.R.C. 2903.21, and 

menacing by stalking, O.R.C. 2903.211.  (Doc. 51-6, p. 3)  Mathewson further stated 

that this investigation was “instituted by the Lorain County Prosecutor’s Office” after 

Chief Cel Rivera told them that he had received “threatening anonymous letters.”  (Doc. 

51-6, p. 4, para. 2)  The affidavit also advises that through an “anonymous tip” police 

learned that Joseph Montelon was the author of the “menacing letters” and that 

Montelon was “extremely disgruntled” after having been fired from the police 

department.  (Doc. 51-6, p. 4, para. 3)      

 Because the address sought to be searched was in Lake, rather than Lorain, 

County, Detective Mathewson brought the search warrant application to the Lake 

County Prosecutor’s Office. (Doc. 58, p. 61)  A prosecutor there reviewed the 

application before Mathewson brought it to a Lake County judge for signature. (Doc. 58, 

pp. 70-71) Based on the representations Mathewson provided, the judge signed off on 

the search warrant.   

 Mathewson and Watkins, accompanied by two Wickliffe police officers, an FBI 

agent, and Captain Resendez, served and executed the search warrant at Montelon’s 

residence. (Doc. 58, p. 92) Resendez went along because he knew Montelon and 

wanted to ask him why he had included named Resendez in one of the letters. (Doc. 55, 

pp. 42-43)  

 The search warrant was the first paperwork generated in this investigation.  No 

reports, memoranda, or statements were prepared or recorded in this case until after 
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the search warrant was executed.  (Doc. 54, p. 54) The only report prepared by any law 

enforcement body in connection with the investigation was generated by the Lorain 

Police Department and dated February 16, 2009. (Doc. 54, Tr. 62)  To this day, Mr. 

Montelon has not been charged in any jurisdiction with an offense stemming from this 

investigation. The property seized from his home remains in the custody of the Lorain 

Police Department.    

LAW AND ARGUMENT 

Defendants cannot meet their Burden to Sustain a Motion for 
Summary Judgment 

 
 As a legal and factual matter the defendants did not have probable cause to 

believe that Joseph Montelon had committed a crime when they searched his home.  

The fact that the Defendants secured a search warrant before undertaking the search 

does not provide them the qualified immunity they claim to possess. As we demonstrate 

further herein, there was no probable cause to issue the warrant, because Joseph 

Montelon had committed no crime.  The Defendants sought the warrant based on false 

information, deliberate mischaracterizations, and/or a reckless disregard for the truth. At 

the very least, the record reflects a bona fide factual dispute in this regard.  

 The statement of facts the defendants have provided to support their request for 

summary judgment overlooks critical factual divisions between the parties.  Instead, that 

factual account merely restates the substance of Detective Mathewson’s search warrant 

affidavit, but does not reconcile it with the objective evidence on which it was ostensibly 

based. That objective evidence demonstrates that the letter writing campaign was 

entirely legal.  Under the circumstances, Detective Mathewson’s affidavit alleging the 

offenses of menacing by stalking and aggravated menacing is false.  Plaintiff believes 
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that a reasonable jury could find that the affidavit’s falsehoods were made knowingly 

and intentionally, or with the reckless disregard for the truth.  Under the circumstances, 

this matter should not be resolved by way of summary judgment. 

 Summary judgment is available only to moving parties who demonstrate that 

there is “no genuine issue as to any material fact and that the moving party is entitled to 

judgment as a matter of law.” Fed. R. Civ. P. 56(c). The burden is on the movant to 

establish conclusively that no genuine factual dispute exists. Smith v. Hudson, 600 F.2d 

60 (6th Cir. 1979), cert. denied, 444 U.S. 986 (1979). In resolving a motion for summary 

judgment, the court must decide, “whether the evidence presents a sufficient 

disagreement to require submission to a jury or whether it is so one-sided that one party 

must prevail as a matter of law.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252-52, 

(1986).  

 That determination requires the court to examine the record as a whole by 

reviewing all pleadings, affidavits and other admissions on file, drawing all justifiable 

inferences in favor of the party opposing the motion. Matsushita Elec. Indus. Co. v. 

Zenith Radio Corp., 475 U.S. 574, 587 (1986). During such an analysis, if this Court 

“finds witness accounts that conflict, then determinations of credibility are paramount, 

which renders summary judgment improper.” McKenzie v. City of Detroit, 74 Fed. Appx. 

553, 561 (6th Cir. 2003).  

 Although the probable cause question is often a legal determination, the Sixth 

Circuit has recognized that submitting it to a jury is appropriate where reasonable 

disputes of material fact exist on the facts that purport to underlie a probable cause 

determination. Gardenhire v. Schubert, 205 F.3d 303, 315 (6th Cir.2000); Pyles v. 
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Raisor, 60 F.3d 1211, 1215 (6th Cir.1995) (“In general, the existence of probable cause 

in a § 1983 action presents a jury question, unless there is only one reasonable 

determination possible.”). Accordingly, summary judgment is forbidden where, as in this 

case, the inconsistencies between the various accounts the Defendants’ witnesses 

provided, and the fact that those accounts cannot be reconciled with the objective 

evidence, undermine the credibility of the Defendants’ claims.     

 The Defendants are not entitled to Qualified Immunity  

 According to the Defendants this Court should grant judgment in their favor 

because they are entitled to qualified immunity.  Government officials do enjoy qualified 

immunity from liability in the performance of certain discretionary functions. Harlow v. 

Fitzgerald, 457 U.S. 800, 818 (1982). Qualified immunity only protects officials from 

liability if “a reasonable officer could have believed [his actions] to be lawful, in light of 

clearly established law and the information the [acting] officer[ ] possessed.” Anderson 

v. Creighton, 483 U.S. 635, 641 (1987) (emphasis added). Accordingly, qualified 

immunity does not, nor has it ever, extended to reckless or deliberate official 

misconduct that violates clearly established statutory or constitutional rights.  

 Determining whether qualified immunity insulates official misconduct in a 

particular case requires this Court to initially scrutinize the record in light of the facts 

most favorable to the Plaintiff, and resolve whether “the officer’s conduct violated a 

constitutional right.”  Brosseau v. Haugen, 543 U.S. 194, 196 (2004).  In the event the 

Plaintiff’s constitutional rights were violated, this court must then ask if the right violated 

was clearly established at the time of the incident. Id. A right is clearly established 
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where “it would be clear to a reasonable officer that his conduct was unlawful in the 

situation he confronted.” Saucier v. Katz, 533 U.S. 194, 202 (2001).  

 The qualified immunity analysis is case and fact specific, and is based on “the 

specific context of the case, not as a broad general proposition.” Id. at 201.  

Accordingly, “there need not be a case with the exact same fact pattern, or even 

‘fundamentally similar’ or materially similar’ facts; rather, the question is whether the 

defendants had ‘fair warning’ that their actions were unconstitutional.” Cummings v. City 

of Akron, 418 F.3d 676, 687 (6th Cir. 2005) (quoting Hope v. Pelzer, 536 U.S. 730, 741 

(2002).  

Joseph Montelon has brought this civil rights action under 42 U.S.C., § 1983. 

This law was enacted to deter state officials from using the badge of their office to 

deprive individuals of their federally guaranteed rights and to provide relief to victims if 

such deterrence fails. See Wyatt v. Cole, 504 U.S. 158 (1992). This is precisely the type 

of conduct the Defendants undertook in Mr. Montelon’s case.   

Mr. Montelon maintains that the Defendants violated his clearly established 

constitutional right to free speech under the First Amendment and his right to be free 

from unreasonable searches and seizures under the Fourth Amendment.  The 

Defendants used their authority as Lorain Police officials to violate those rights.  As 

Chief of Police, Defendant Rivera brought to bear the City of Lorain’s resources in 

facilitating the violations. If Mr. Montelon’s rights were violated, the Defendants are not 

immune. 
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 Defendants had no probable cause for the search warrant. 

It is axiomatic that a warrant will not issue except upon a showing of probable 

cause, made to a neutral and detached judicial officer.  U.S.Const. Amend. IV. “The 

protections of personal privacy and property embodied in the [fourth] amendment 

require that probable cause ‘be drawn by a neutral and detached magistrate instead of 

being judged by the officer engaged in the often competitive enterprise of ferreting out 

crime.’” United States v. Weaver, 99 F.3d 1372, 1377 (6th Cir. 1998), quoting Johnson v. 

United States, 333 U.S. 10, 14 (1947).   

To that end, “for a magistrate to be able to perform his official function, the 

affidavit must contain adequate supporting facts about the underlying circumstances to 

show that probable cause exists” to issue the warrant.  United States v. Smith, 182 F.3d 

473, 477 (6th Cir. 1999).  More specifically,  

It is not enough that the police officer have probable cause to believe that the 
things to be seized may be found in the premises to be searched, or that the 
police officer present to the magistrate a conclusory statement that probable 
cause exists; the officer must present to a neutral magistrate sufficient facts to 
permit the magistrate to make his own independent judgment that there is 
probable cause. 

 
United States v. Gaston, 16 Fed. Appx. 375 (6th Cir. 2001 (emphasis added).  

Probable cause sufficient to support an arrest warrant requires a showing “that 

the police have ‘reasonably trustworthy information ... sufficient to warrant a prudent 

man in believing that the [defendant] had committed or was committing an offense.” 

Centanni v. Eight Unknown Officers, 15 F.3d 587, 592 (6th Cir.1994). The affidavit 

seeking the warrant must, therefore, provide the magistrate with “a substantial basis for 

. . . concluding that a search would uncover evidence of wrongdoing.”  Weaver, 99 F.3d 

at 1376, quoting Illinois v. Gates, 462 U.S. 213, 236 (1983).  
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Accordingly, the whole point of a magistrate’s involvement in the warrant process 

is so that there is an independent assessment of the case.  Ideally, this independent 

pair of second eyes will help safeguard that the officers seeking the warrant are right 

about whether wrongdoing is involved.  That assessment cannot be undertaken if the 

warrant affidavit misrepresents the underlying facts.  In this case, the judge who signed 

the warrant permitting the Lorain Police to search Joseph Montelon’s house did not 

know the truth about the actual conduct involved.   

In his affidavit, Detective Mathewson included the following claims: 

1) That Mr. Montelon has committed the offenses of aggravated menacing, under 
O.R.C. 2903.21, and menacing by stalking, O.R.C. 2903.211.  (Doc. 51-6, p. 3) 
 
2) That the investigation was “instituted by the Lorain County Prosecutor’s Office” 
after Chief Cel Rivera told them that he had received “threatening anonymous 
letters.”  (Doc. 51-6, p. 4, para. 2)   
 
3) That police learned of the letter writer’s identity through an “anonymous tip.” 
 
4) That the contents of the letters were “menacing.” 
 
5) That the letters were “clearly a pattern of conduct meant to cause Rivera 
emotional distress.” 
 
6) That Montelon was extremely disgruntled subsequent to his termination from 
the police department.     
 

These statements are not true. They are either deliberate falsehoods or constitute a 

reckless disregard for the truth. Perhaps each falsehood in isolation might not have 

undermined the magistrate’s probable cause finding. Considered together they make it 

clear that this warrant was secured without probable cause. Put in the overall context of 

this case, the misstatements underscore just how contaminated, how utterly tainted, this 

investigation was.   
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The letter writing campaign against Lorain Chief of Police Cel Rivera was 
legally protected conduct.   
 
Joseph Montelon did not commit the offenses of menacing by stalking and 
aggravated menacing 
 
The letters sent to Rivera and others were neither threatening, nor menacing.  

Their content, while insulting and hardly pleasant, threatened no one. Similarly, the fact 

that they were widely disseminated does not make them any more threatening. They do 

not constitute any crime, let alone aggravated menacing or menacing by stalking. Their 

dissemination was not “clearly a pattern” intended to cause Rivera emotional distress. 

These characterizations, all from Mathewson’s affidavit are all false. Without it the 

magistrate would have no evidence to support a crime.   

Detective Mathewson swore to the magistrate that he had probable cause to 

believe that Joseph Montelon committed the offenses of menacing by stalking and 

aggravated menacing.  In fact, Montelon’s conduct does not meet the elements for 

either offense.  Under O.R.C. 2903.21(A), the aggravated menacing statute provides 

that,  

No person shall knowingly cause another to believe that the offender will cause 
serious physical harm to the person or property of the other person, the other 
person’s unborn, or a member of the other person’s immediate family.  

 
The menacing stalking statute, under O.R.C. § 2903.211 states -  

(A)(1) No person by engaging in a pattern of conduct shall knowingly cause 
another person to believe that the offender will cause physical harm to the other 
person or cause mental distress to the other person. 

 
The statute goes on to define “mental distress” as: 

(a) Any mental illness or condition that involves some temporary 
substantial incapacity; 
 



 14

(b) Any mental illness or condition that would normally require psychiatric 
treatment, psychological treatment, or other mental health services, 
whether or not any person requested or received psychiatric treatment, 
psychological treatment, or other mental health services. 
 

Id. A “pattern of conduct,” as used in this section is defined as -  

(D)(1) two or more actions or incidents closely related in time, whether or not 
there has been a prior conviction based on any of those actions or incidents. 
Actions or incidents that prevent, obstruct, or delay the performance by a public 
official, firefighter, rescuer, emergency medical services person, or emergency 
facility person of any authorized act within the public official’s, firefighter’s, 
rescuer’s, emergency medical services person’s, or emergency facility person’s 
official capacity, or the posting of messages or receipt of information or data 
through the use of an electronic method of remotely transferring information, 
including, but not limited to, a computer, computer network, computer program, 
computer system, or telecommunications device, may constitute a “pattern of 
conduct. 
 

The letter writer’s conduct does not meet the elements for either offense under Ohio 

law.  At the outset it bears noting that a review of the Ohio case law addressing these 

offenses reflects not a single case of menacing by stalking or aggravated menacing 

based exclusively on writings where express threats were not involved.  

The witnesses who have been deposed in this case, in particular, the police 

officers investigating the letter writing campaign, characterized these anonymous letters 

as “increasingly bizarre,” or “very disturbing” in their totality. (Doc. 54, p. 30; Doc. 56, p. 

69)  Detective Nimon thought the letter writer was “not mentally stable.”  (Doc. 54, p. 35) 

Detective Mathewson claimed the letters were “odd,” “obviously mean-spirited and 

hurtful,” and went “into extreme detail on things.” (Doc. 58, p. 66-67) Mathewson 

believed that the letters’ author was obsessed with Chief Rivera. Although a 

representative copy of one of those letters was attached to his application for search 

warrant, Mathewson conceded that the letter, “in and of itself” was did not amount to 
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criminal activity, nor would it cause the reader to believe he was in danger of physical 

harm.  (Doc. 58, pp. 66-68)   

Chief Rivera was not as troubled by the letters’ contents as he was about where 

they were being sent. He claimed the accusations contained in the letters were false 

and he was worried about the reputations that they would damage.  (Doc. 57, pp. 31-32)  

Because the letters were also going to local media outlets, he was forced to field 

sometimes dozens of inquiries daily about what the letter writer was claiming.  (Doc. 57, 

p. 61)  Ultimately, Rivera maintained that it was the letter writer’s fixation with him that 

he felt was menacing.  (Doc. 57, p. 107)  

This investigation was not run by the County Prosecutor’s Office 

Mathewson’s claim that County Prosecutor’s Office led the investigation is false. 

It is true that at one point in his deposition, Rivera claimed that this was a joint 

investigation and that he had only a “passive role” in it.  (Doc. 57, p. 59) Nevertheless, 

later in that same deposition, Rivera admitted that the Montelon investigation was 

actually being conducted by his department.  (Doc. 57, p 143) Rivera was also the 

official who spoke to the press, about the letters and was clearly the investigation’s 

public face.  (Doc. 57, 139)  More importantly, Prosecutor Will disputed Rivera’s claim 

that Rivera played a tertiary role in the case.  According to Will, all of the information on 

the case came out of Rivera’s office. Rivera spurred the investigation and asked Will to 

come up with possible criminal charges.  Will’s office did not retain any of the case’s 

evidence and not a single report on the case came from the prosecutor or sheriff’s 

office. According to Will, Rivera supervised or oversaw the investigation, even though 

he was also the alleged crime’s victim. (Doc. 56, p. 50).   



 16

The witness who provided Montelon’s identity was known to everyone in the case 

The investigators learned Montelon’s identity from Mark Puente, a newspaper 

reporter who was investigating something related to the case. The record makes it clear 

that everyone involved in the investigation knew from where that information came. Yet 

in his affidavit, Mathewson claimed Montelon’s identity was provided by an anonymous 

informer.  It is strange that Mathewson misrepresented this information.  While not 

particularly critical to an overall probable cause determination, it does make one wonder 

whether Mathewson was so used to falsifying evidence in this case that he simply forgot 

to tell the truth. 

No evidence of mental distress 

As for any emotional or mental distress Rivera may or may not have suffered, he 

claimed at his deposition that the letters were distracting, made him anxious, and 

caused him to have trouble concentrating.  (Doc. 57, pp. 60-61,134)  One of the letters 

was mailed to his daughter and accused her of sexual misbehavior. Although the letter 

did not threaten his daughter, Rivera was worried for her safety, because the author 

knew where she lived.  (Doc. 57, pp. 59) Yet, for all his worry, Rivera did not feel it was 

necessary to take time away from work or change his life in any meaningful way to 

address his worries. (Doc. 57, p. 69) Rivera also stressed that the letters never kept him 

from performing his duties as Chief of Police efficiently and effectively.  (Doc. 57, p. 83)  

Rivera did not provide any written statement in this case until well after the search 
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warrant was executed and Will was preparing the matter for the grand jury.2 (Doc. 56, 

pp. 42-43)  

County Prosecutor Will, who suggested that Montelon’s conduct might constitute 

a menacing offense, did so based on his conversations with the Chief.  Will recalled that 

the Chief told him he was the victim of a crime. (Doc. 56, p. 35)  The Chief told Will that 

he thought the letter writer was targeting him and that this was some kind of retaliation, 

intimidation or menacing.  (Doc. 56, p. 36)  Based on the Chief’s representations, Will 

believed that the matter might involve menacing by stalking or aggravated menacing by 

stalking.  (Doc. 56, p. 36)  Will did not see any letters until after the search warrant was 

executed.  (Doc. 56, pp. 36, 45, 52)  

No Pattern/No threat of serious physical harm 

 As noted above, the letters themselves contain no threats of physical harm.  

When asked to identify what was specifically threatening in the letters, the Chief was not 

able to point to anything in particular.  (Doc. 57, pp. 74, 104)  Although the Chief noted 

the sheer number of letters as intimidating, the Chief has never provided evidence of 

just how many letters were sent.  Moreover, there’s nothing to logically link the volume 

of mailings to the idea that such a fact, alone, would make Rivera fear for his physical 

safety. The volume or number of letters written or sent does not, by itself, create a 

“pattern of conduct” under the menacing by stalking statute.  There is no evidence in 

                                            
2 It bears noting at this point that Chief Rivera did not prepare a written statement 
reflecting his alleged emotional distress and anxiety over the letters until well after the 
search warrant was executed and the investigation was completed.  (Doc. 57, p. 76) 
There is nothing in this record to corroborate Rivera’s now more than three-year-old 
recollections that the letters caused him to suffer emotional distress.   
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this case concerning the frequency of letters or over what period of time they were sent. 

In fact, the Defendants have never turned over all of the letters.   

 Accordingly, the Defendants can point to nothing in the letters themselves that 

Montelon knowingly caused another to believe that the offender will cause serious 

physical harm to anyone. Nor can the Defendants point to anything to demonstrate that 

Rivera suffered the mental distress as conceptualized in the statute, or that Montelon 

knowingly sought to cause such mental distress using a pattern of conduct.  Even 

Rivera’s deposition testimony complaining of emotional problems fails to meet the 

statute’s explicit requirements.  

 No evidence Montelon was extremely disgruntled 

 No evidence was provided that Montelon was “extremely disgruntled” after being 

terminated from the police force. Although this allegation provides a link between 

Montelon and the Lorain Police Department, along with a motive for the alleged 

menacing by stalking, there is no evidence in this record to support the claim.  The 

claim is based exclusively on speculation, and absent some evidence to support it, 

Mathewson should have left it out of his affidavit. 

The misrepresentations made in the warrant application were not made in 
good faith. 
 

 It is true that a search conducted pursuant to a warrant is presumptively valid, but 

only unless the warrant’s lack of probable cause was so apparent that the officer should 

have known it was lacking. Franks v. Delaware (1978), 438 U.S. 154 (1978). Under 

those circumstances the warrant is invalid, and “a search or seizure pursuant to [such a 

warrant] constitutes an invasion of the constitutional rights of the subject of the search.” 



 19

United States v. Verdugo-Urquidez, 494 U.S. 259, 264 (1990), and United States v. 

Leon, 468 U.S. 897, 906 (1984). 

 That was certainly what happened in the instant matter. The Lorain police 

deliberately painted this case in such a way that the magistrate would sign the warrant 

even though probable cause was factually lacking.  There is no “good faith” exception 

for such misconduct.  Under Franks, if the police submit an affidavit to obtain a search 

warrant containing deliberate misstatements material to the finding of probable cause, 

then the police have committed actionable misconduct. Id. at 156; see also, Hinchman 

v. Moore, 312 F.3d 198–205–06 (6th Cir.2002) (“Falsifying facts to establish probable 

cause to arrest and prosecute an innocent person is of course patently 

unconstitutional.”); and Butler v. Elle, 281 F.3d 1014, 1024 (9th Cir. 2002) (“[N]o 

reasonable officer could believe that it is constitutional to act dishonestly or recklessly 

with regard to the basis for probable cause in seeking a warrant.”). 

The fact that several prosecutors and a judge examined the warrant 
application does not insulate the Defendants from liability. 
 

 The Defendants also suggest that this Court should “cut [them] some additional 

slack” because the warrant was approved by so many additional lawyers, i.e. 

Prosecutor Will, two assistant Lorain County prosecutors, two prosecutors from Lake 

County, and, finally Judge Culotta. The Defendants claim that Mathewson prepared the 

warrant in consultation with these folks, and could, therefore, reasonably rely on them to 

get this case right.  But that argument misunderstands the whole point of Franks v. 

Delaware. It also overlooks the case’s facts, including Mathewson’s own account. 

 When Mathewson went to Judge Culotta and asked him to sign the warrant, the 

judge had to rely on the contents of Mathewson’s affidavit. The Plaintiff maintains that 
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Mathewson’s affidavit deliberately or recklessly provided false information so that the 

judge (or whoever else read it) would believe that the Defendants really had probable 

cause to search Montelon’s house.  Accordingly, it was the judge who relied on 

Mathewson (and his misstatements), not vice versa.  The involvement of the other 

prosecutors suffers from the same weakness. Mathewson recalled that when he 

realized that the investigation was compromised, he and Sergeant Watkins were 

concerned that Montelon would destroy evidence. (Doc. 58, p. 51)   

 Although there had been no plan on August 28, 2008 – the day of the third trash 

pull – to execute a search warrant, the officers believed that this new exigency required 

them to take some action. (Doc. 58, pp. 50-52) When Mathewson went to the 

prosecutors in Lorain County he dictated the contents of the search warrant application 

to one of them while they typed. (Doc. 58, p. 57)  Based on Mathewson’s story (which 

we maintain is false), the prosecutors likely agreed police had probable cause for the 

search. Every prosecutor who reviewed the warrant application had only Mathewson’s 

version to go by.   

 With respect to Prosecutor Will, it is not at all clear from this record what he 

thought about the Defendants’ case against Montelon.  According to Detective 

Mathewson, Will said this was “definitely” a violation of aggravated menacing and 

menacing by stalking.  (Doc. 58, p. 56) Detective Nimon, who was not present when 

Mathewson came to Will about the search warrant, recalled that at some point Will had 

said that there was enough evidence to make a case for menacing by stalking and 

aggravated menacing.  (Doc. 54, p. 42)  
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 Will, however, recalled his involvement with the case a bit differently. When 

Rivera first started receiving the letters, he went to Will to see what they could do about 

them. Will told Rivera there was nothing that his office could do to stop the critical 

letters, but the FBI might want to investigate the letter writer’s public corruption charges. 

(Doc. 56, p.15, 24)  Perhaps a year or so later Rivera returned, and told Will he felt like 

he was the victim of a crime. (Doc. 56, p. 35)  The Chief complained to him about the 

letters - he felt he was being targeted, that the letters were focusing too much on him 

and his family; and he wanted Will to figure out what crime this was.  (Doc. 56, p. 36)  

Will had some research done based on Rivera’s concerns and concluded that the 

conduct he described and its impact on Rivera could constitute menacing by stalking 

and aggravated menacing.  (Doc. 56, p. 61)  Will never reviewed the letters before 

reaching that conclusion.  (Doc. 56, p. 45)  

 Accordingly, none of the individuals who signed off on Mathewson’s warrant 

application had ever seen a single letter that Mathewson described in his affidavit as 

“menacing,” “ threatening” and “clearly a pattern meant to cause emotional distress.”    

 In this case there remains a genuine issue of material fact concerning whether 

the rule established by the Supreme Court in Franks was violated by these Defendants 

– specifically – Chief Rivera, his officer, and the City of Lorain. Even the case’s 

underlying factual narrative, not a single fact of which is in dispute, is troubling: The 

case started as a covert investigation of a citizen who lived in another county 50 miles 

away.  Though only for alleged misdemeanor offenses, the matter was overseen by the 

City of Lorain Police Chief, who was also the alleged victim.  Until well after the search 
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warrant was executed, no written paperwork of any kind was generated to indicate this 

investigation had actually occurred.   

 When Detective Mathewson applied for the search warrant, the pressure to 

obtain it had to have been overwhelming.  Rivera, the man overseeing the investigation 

was Mathewson’s supervisor, and the crime’s alleged victim. In Detective Mathewson’s 

supporting affidavit he repeatedly misstates or mischaracterizes information surrounding 

the case.  In Mathewson’s deposition testimony he undertook to explain his involvement 

in the investigation that led to the warrant and search.  Some of it is inconsistent with 

the information provided by other witnesses, however. Since no police reports or 

memoranda were prepared in this case until February of 2009, there is little evidence to 

corroborate Mathewson’s account and much to contradict it.  

 Questions of fact abound in this case concerning which law enforcement body 

ran the investigation; the extent of Chief Rivera’s involvement in the investigation; the 

extent to which the police officers misrepresent or exaggerate the nature of the letters 

sent to Rivera and others; the volume, number and frequency of letters sent; and 

whether or the extent to which the letters caused Chief Rivera any concern, emotional 

or otherwise. These and other questions, largely turning on witness credibility, should 

foreclose summary judgment. 

 Municipal Liability 

 "[A] local government may not be sued under § 1983 for an injury inflicted solely 

by its employees or agents. Instead, it is when execution of a government's policy or 

custom . . . inflicts the injury that the government as an entity is responsible under § 

1983." Monell v. Dep't of Soc. Servs., 436 U.S. 658, 694, 98 S. Ct. 2018, 56 L. Ed. 2d 
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611 (1978); see Paige v. Coyner, 614 F.3d 273, 283-84 (6th Cir. 2010). A municipality 

may be liable under section 1983 for decisions made by municipal policymakers in 

appropriate circumstances. Pembaur v. City of Cincinnati, 475 U.S. 469, 480, 106 S. Ct. 

1292, 89 L. Ed. 2d 452 (1986). Municipal liability attaches "where the decisionmaker 

possesses final authority to establish municipal policy with respect to the action 

ordered." City of St. Louis v. Praprotnik, 485 U.S. 112, 118 (1988). Chief Rivera was 

precisely such an individual. 

The question of who does or does not possess such authority becomes the focal 

point of any suit against a municipality. Praprotnik complicated the answer to this 

question by requiring, first, that the identification of policymaking officials derives first 

from state law, citing Pembaur for the proposition that “authority to make municipal 

policy.  .may be delegated by an official who possesses such authority, and. . 

.whether an official had such authority is a question of state law.” Praprotnik, 485 U.S. 

at 124. (quoting Pembaur, 475 U.S. at 483). Second, that identification, according to the 

Praprotnik plurality, must come from an examination of the actual “decisions, embodied 

in state and local law, that allocat[e] policymaking authority among individuals and 

bodies.” Id. at 131.  

Thus, where an official’s discretion is constrained by a policy, the policy and not 

the discretion represent policymaking authority. On the other hand, the opposite is true 

as well: Where an official routinely exercises his or her discretion, and the policymaking 

authority endorses that use of discretion, either implicitly or otherwise, the municipality 

incurs liability by ratifying such actions. Id. at 127. Thus, a municipality is liable for 
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unconstitutional conduct committed or authorized by an official or actor who possesses 

final authority to create a policy regarding the conduct. Adair v. Charter County 

of Wayne, 452 F.3d 482, 493 (6th Cir. 2006). 

Courts have traditionally used a functional analysis to determine whether a given 

individual is a policymaker in a particular circumstance. Owens v. Fulton County, 877 

F.2d 947, 950 (11th Cir. Ga. 1989). In Owens, the court looked at sheriffs to ascertain 

whether they stand as policymakers for a county – though different from a mayor or city 

manager, the functional analysis remains: “the pivotal issue was not whether the sheriff 

was considered an employee of the state, but whether. . .he was acting as the final 

repository of county authority.” Id.; see also Adair v. Charter County of Wayne, 452 F.3d 

482, 493 (6th Cir. 2006) (explaining the requirements for finding a "final policymaker");  

Even "[a] single act by a 'decisionmaker possess[ing] final authority to establish 

municipal policy with respect to the action ordered' may suffice in demonstrating that 

policy or custom." Cady v. Arenac County, 574 F.3d 334, 345 (6th Cir. 2009) (quoting 

Pembaur, 475 U.S. at, 481. Nevertheless, "where the policy [or custom] relied upon is 

not itself unconstitutional, considerably more proof than the single incident will be 

necessary in every case to establish both the requisite fault on the part of the 

municipality, and the causal connection between the 'policy' and the constitutional 

deprivation," City of Oklahoma City v. Tuttle, 471 U.S. 808, 824, 105 S. Ct. 2427, 85 L. 

Ed. 2d 791 (1985) (plurality opinion); Radvansky  v. City of Olmsted Falls, 395 F.3d 291, 

311 (6th Cir. 2005) ("By itself, 'the wrongful conduct of a single officer without any 

policy-making  [**19] authority did not establish municipal policy.'" (quoting Collins v. 
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City of Harker Heights, 503 U.S. 115, 121 (1992))); and Porter v. City of Columbus Div. 

of Police, 395 Fed. Appx. 197, 204 (6th Cir. 2010) 

Ultimately, the primary criterion for final policymaking status is, generally, the lack 

of “meaningful review” of the official’s actions by any other municipal authority. Scala v. 

City of Winter Park, 116 F.3d 1396, 1401 (11th Cir. Fla. 1997). Meaningful review need 

not be exercised, but it must be demonstrated to exist to defeat liability. Oladeinde v. 

City of Birmingham, 230 F.3d 1275, 1295 (11th Cir. Ala. 2000) Thus, regarding specific 

actions where a council, mayor, or some other board exercises review and reversal 

power over an official’s decisions, municipal liability does not attach. Praprotnik, 485 

U.S. at 129; Morro v. City of Birmingham, 117 F.3d 508, 515 (11th Cir. Ala. 1997) 

(basing failure of municipal liability on “governing regulations and evidence of. . .actual 

practices” that made police chief’s personnel decisions subject to review by a personnel 

board for the entire county).  

Rivera and the City of Lorain are not entitled to qualified immunity on the 

Municipal Liability Claim.  The Chief possesses full unreviewable authority in the day-to-

day operations of his department – managing deployment, enforcing discipline, and 

setting priorities such as traffic enforcement or arrests. Certainly arrest priorities, officer 

deployment, and their use in investigations fall under the auspices of the Police Chief.  

Rivera brought all of this power, as well as his department’s resources, to stop and 

subject to constitutional violations a critic who lived two counties away – and he enlisted 

the City of Lorain in the enterprise.  Certainly, there remain issues of fact concerning 

Rivera’s policy making authority to preclude summary judgment with respect to 

municipal liability.    
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CONCLUSION 
 

 As a public official, Chief Rivera must accept scrutiny of his office and any 

criticism, public or private, such scrutiny might engender.  In the event such criticisms 

are blatantly false or excessively harassing, the Chief has remedies under the law to 

address such concerns. In this case, Plaintiff maintains that the Chief decided to forego 

such legal remedies and use the authority of his office to silence a persistent, 

vociferous, and bothersome critic.  Essentially, the Defendants violated Mr. Montelon’s 

right under the Fourth Amendment to then suppress his freedom to speak under the 

First Amendment. This was improper, it constituted a gross abuse of power, and this 

Court should allow a jury to hear the matter.    

In light of the foregoing, Plaintiff Joseph Montelon maintains that the Defendants 

violated his civil rights, that genuine issues of fact remain unresolved, and that the 

Defendants’ motion for summary judgment should be denied. 

      Respectfully submitted, 
 
      FRIEDMAN & GILBERT 
 
 
 
      s/ Terry H. Gilbert                                 
      TERRY H. GILBERT  (0021948) 
      GORDON S. FRIEDMAN  (0021946) 
      Attorneys for Plaintiff 
      1370 Ontario Street, Suite 600 
      Cleveland, OH  44113-1752 
      Telephone: (216) 241-1430 
      Facsimile: (216) 621-0427 
      E-Mail: tgilbert@f-glaw.com 
        gorlaw@f-glaw.com 
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